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Delegations will find attached: 

· A request for access to documents sent to the General Secretariat of the Council on 

17 June 2010 and registered on the same day (Annex 1).

· A reply from the General Secretariat of the Council dated 17 June 2010 (Annex 2).

· A confirmatory application dated 8 July 2010 and registered on the same day (Annex 3).

________________________
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[E-mail message sent on 17 June 2010 - 11:16]

Dear Mr Jiménez Fraile

I work for  

This is a request to have access to a document under Regulation 1049/2001. 

I would like to have access to the opinion 6865/09 dated 24 February 2009 from the legal service of 
the Council. The opinion focuses on the admissibility of the amendments of the LIBE Committee of 
the European Parliament to the Commission’s proposal COM(2008)229final for a recast of 
Regulation (EC) No 1049/2001 regarding access to European Parliament, Commission and Council 
documents.

The opinion of the Council legal service can be found on the internet. However, only the 
introduction of it is accessible, the rest is deleted. The content of the opinion is thus totally blanked. 
Yet, Article 4 paragraph 2 of Regulation 1049/2001 provides that “the institutions shall refuse 
access to a document where disclosure would undermine the protection of: 

…legal advice, ..

unless there is an overriding public interest in disclosure.”

The Court of Justice of the EU in joined cases C-39/05P and C-52/05P, Sweden and Turco v 
Commission, specified the way this provision should be construed and stated in relation to access to 
opinions of the legal service of the Council that:

“It is precisely openness in this regard that contributes to conferring greater legitimacy on the 
institutions in the eyes of European citizens and increasing their confidence in them by allowing 
divergences between various point of view to be openly debated. It is in fact rather a lack of 
information and debate which is capable of giving rise to doubts in the minds of citizens, not only 
as regards the lawfulness of an isolated act, but also as regards the legitimacy of the decision-
making process as a whole”.

It added that “in view of those considerations, there appears to be no real risk that is reasonably 
foreseeable and not purely hypothetical that disclosure of opinions of the Council’s legal service 
issues in the course of legislative procedures might undermine the protection of legal advice within 
the meaning of the second indent of Article 4(2) of Regulation No 1049/2001.” And concluded that 
: “it follows from the above considerations that Regulation 1049/2001 imposes, in principle, an 
obligation to disclose the opinions of the Council’s legal service relating to legislative process.”

The findings of the court apply to the requested opinion which has been provided within the recast 
of Regulation 1049/2001, a legislative process. Its disclosure would not in any way undermine the 
protection of legal advice from the Council legal service, on the contrary it would foster debate and 
would create good conditions to discuss the recast of Regulation 1049/2001. 
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In addition, the requested opinion provides a preliminary legal analysis on both procedural and 
substantial issues raised by the report adopted by the European Parliament LIBE Committee. 
Following this opinion, the Council considered a series of amendments outlined in this report as 
inadmissible under the recast procedure. This opinion is of crucial importance since it could prevent 
the European Parliament from amending the Commission’s proposal on certain points that restrict 
the right of access resulting in less openness and accountability from the institutions and less 
democracy. The public should have access to the reasons and legal arguments the Council legal 
service bases its opinion on and use to reject amendments from the Parliament and to limit the right 
of access to institutions’ documents. There is therefore an overriding public interest in disclosure 
for the purpose of article 4 paragraph 2 last indent of Regulation 1049/2001. 

I would appreciate if you could register and handle the request promptly and notify me when the 
request is registered. The European parliament is going to reconsider these issues, the information is 
thus needed in a timely way for the legislative process. I would then expect a reply within 15 
working days in compliance with Article 7 of Regulation 1049/2001.

I thank you in advance for your help.

Best regards,
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COUNCIL OF
THE EUROPEAN UNION

Brussels, 17 June 2010

GENERAL SECRETARIAT
Directorate-General F

Press
Communication

Transparency

- Access to Documents/
Archives

RUE DE LA LOI, 175
B – 1048 BRUSSELS
Tel: (32 2) 281 67 10
Fax: (32 2) 281 63 61

E-MAIL:
access@consilium.europa.eu

e-mail: 

10/1380-ls/mf

Dear  ,

Your request of 17 June 2010 for access to document 6865/09 has been registered by the 
"Access to Documents" unit. Thank you for your interest.

The General Secretariat of the Council has examined your request on the basis of 
Regulation (EC) No 1049/2001 of the European Parliament and of the Council regarding 
public access to European Parliament, Council and Commission documents (Official 
Journal L 145, 31.5.2001, p. 43) and the specific provisions concerning public access to 
Council documents set out in Annex II to the Council's Rules of Procedure (Council 
Decision No 2009/937/EU, Official Journal L 325, 11.12.2009, p. 35) and has come to 
the following conclusion:

In your application, you request public access to document 6865/09 prepared by the 
Legal Service on the revision of Regulation 1049/2001.

Document 6865/09 contains an opinion of the Legal Service of the Council concerning 
the Cashman report including the European Parliament's recommended amendments on 
the aforementioned recast proposal. The requested document contains legal advice, 
except for its paragraphs 1-3.

The legal advice contained in the requested document relates to an ongoing legislative 
procedure.

The legal advice contained in this document is of a particularly sensitive nature since the 
Legal Service examines in it difficult questions raised in the context of the Parliament's 
first reading of the proposal. The legal issues raised in the requested document are 
expected to be subject of intensive discussions within the Council and with the European 
Parliament. If the internal legal advice given to the Council were made public, it could 
lead the Council to take into account the risk of a possible disclosure in the future and 
decide not to request written opinions from its Legal Service. 
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This would prejudice the Council's ability, in general, to carry out its tasks, by depriving 
it of an important instrument which ensures the compatibility of its acts with Community 
law and hence it would undermine the Council's interest in requesting and receiving 
frank, objective and comprehensive legal advice which is supposed to be internal to the 
institution. Furthermore and in view of the fact that the decision-making process is 
currently ongoing, disclosure of the opinion of the Legal Service would adversely affect 
the efficiency of negotiations by impeding internal discussions of the Council on the 
legality of the proposed act and would compromise the conclusion of an agreement 
between the Council and the European Parliament on the dossier. In particular, when the 
aim or one of the aims of the legal advice is to help the Council in discussing issues with 
the European Parliament, making that legal advice public and, therefore, accessible to the 
European Parliament does not seem possible.

Taking into consideration the sensitivity of the dossier, the General Secretariat is unable 
to grant you full access to the requested document, since its disclosure would prejudice 
two of the protected interests under Regulation 1049/2001, notably the protection of legal 
advice under Article 4(2) second indent and the institution's ongoing decision-making 
process under Article 4(3) first subparagraph of the Regulation. As regards the existence 
of an overriding public interest in disclosure, the General Secretariat considers that, on 
balance, the principle of transparency which underlies the Regulation would not, in the 
present case, prevail over the above two interests so as to justify disclosure of the
document.

However, pursuant to Article 4(6) of the Regulation, you may have access to paragraphs 
1-3 of document 6865/09, which are not covered by any of the exceptions under the 
Regulation.

According to Article 7(2) of the Regulation, you may submit a confirmatory application 
requesting the Council to reconsider this position, within 15 working days of receiving 
this reply 1.

Yours sincerely,

For the General Secretariat

Jakob Thomsen

Enclosure

  
1 Should you decide to do so, then please indicate whether you permit the Council to 

make your confirmatory application fully public in the Council's Register of 
documents. If you do not reply or reply in the negative, then your application will be 
dealt with confidentially. Your reply will in no way prejudice your rights under 
Regulation (EC) No 1049/2001.
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[Confirmatory application sent by e-mail on 8 July 2010 - 16:33]

Dear Madam, Sir,

Please find attached  confirmatory application  (10/1380-ls/mf) relating to document 6865/09.

Best regards,

********
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