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ANNEX

DRAFT AGREEMENT ON A UNIFIED PATENT COURT

THE KINGDOM OF BELGIUM,

[enumeration of other Member States]

hereinafter referred to as the CONTRACTING MEMBER STATES,

(1)

2)

3)

CONSIDERING that co-operation amongst the Member States of the European Union in

the field of patents contributes significantly to the integration process in Europe, in particular
to the establishment of an internal market within the European Union characterized by the free
movement of goods and services and the creation of a system ensuring that competition in

the internal market is not distorted,

CONSIDERING that the fragmented market for patents and the significant variations between
national court systems are detrimental for innovation, in particular for small and medium sized
enterprises which have difficulties to enforce their patents and to defend themselves against

unfounded claims and patents which should be revoked,

CONSIDERING that the European Patent Convention (“EPC”) which has been ratified by all
Member States of the European Union provides for a single procedure for granting European

patents by the European Patent Office (“EPQO”),
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4)

)

(6)

(7

(®)

©)

CONSIDERING that by virtue of Regulation xxx ... implementing enhanced cooperation in
the area of the creation of unitary patent protection, proprietors of the patent can request
unitary effect of European patents so as to obtain unitary patent protection in the Member

States participating in the enhanced cooperation,

WISHING to improve the enforcement of patents and the defence against unfounded claims
and patents which should be revoked and to enhance legal certainty by setting up a Unified

Patent Court for litigation related to the infringement and validity of patents,

CONSIDERING that the Unified Patent Court shall be designed to ensure expeditious and
high quality decisions, striking a fair balance between the interests of right holders and other

parties and taking into account the need for proportionality and flexibility,

CONSIDERING that the Unified Patent Court will be a court common to the Contracting
Member States and thus part of their judicial systems ,with exclusive competence in respect of
European patents with unitary effect and European patents designating one or more

Contracting Member States,

CONSIDERING that the Court of Justice of the European Union shall ensure the uniformity

of the Union legal order and the primacy of European Union law,

RECALLING the obligations of the Contracting Member States under the Treaty on European
Union (TEU) and the Treaty on the Functioning of the European Union (TFEU), including

the obligation of sincere cooperation as set out in Article 4(3) TEU and the obligation to
ensure through the Court the full application and respect for Union law in their respective

territories and the judicial protection of an individual’s right under that law,
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(10)

(1D

(12)

(13)

CONSIDERING that, as any national court, the Unified Patent Court must respect and apply
Union law and in collaboration with the Court of Justice of the European Union as guardian of
the Union law ensure the correct application and uniform interpretation of Union law;

the Unified Patent Court must in particular cooperate with the Court of Justice of the European
Union through the proper interpretation of Union law by relying on the jurisprudence of

the Court of Justice of the European Union and through requesting preliminary rulings in

accordance with Article 267 of the TFEU,

CONSIDERING that the Contracting Member States should, in line with the case law of
the Court of Justice of the European Union on non-contractual liability, be liable for damages
caused by infringements of Union law by the Unified Patent Court, including omissions to

request preliminary rulings from the Court of Justice of the European Union,

CONSIDERING that infringements of Union law by the Unified Patent Court, including

the omission to request preliminary rulings from the Court of Justice of the European Union,
are directly attributable to the Contracting Member States and therefore, in case of an
infringement of Union law by the Unified Patent Court, infringement proceedings shall be
available on the basis of Article 258, 259 and 260 of the TFEU against any Contracting

Member State to ensure the respect of the primacy and proper application of Union law,

RECALLING the primacy of Union law, including the TEU, the TFEU, the Charter of
Fundamental Rights of the European Union, the general principles of Union law as developed
by the Court of Justice of the European Union, and in particular the right to an effective
remedy before a tribunal and a fair and public hearing within a reasonable time by

an independent and impartial tribunal, the jurisprudence of the Court of Justice of

the European Union and secondary Union law,
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(14) CONSIDERING that the present Agreement shall be open to accession by any Member State
of the European Union; Member States which have decided not to participate in the enhanced
cooperation in the area of the creation of unitary patent protection may participate in

the agreement in respect of European patents valid on their respective territory,

(15) CONSIDERING that this Agreement shall enter into force on /date] or, if earlier, on the first
day of the /...] month of the [9¢h] deposit, provided that the Contracting Member States who
will have deposited their instruments of ratification include the three States in which
the highest number of European patents was in force in the year preceding the year in which
the Diplomatic Conference for the signature of the Agreement takes place, in the territories of

those Contracting Member States who deposited the instrument of ratification.

HAVE AGREED AS FOLLOWS:
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PART I - GENERAL AND INSTITUTIONAL PROVISIONS

CHAPTER I - GENERAL PROVISIONS

Article 1
Unified Patent Court

A Unified Patent Court for the settlement of litigation related to European patents and European

patents with unitary effect is hereby established.

The Unified Patent Court shall be a court common to the Contracting Member States and thus
subject to the same obligations under Union law as any national court of the Contracting Member

States.

Article 2

Definitions

For the purposes of this Agreement:

(1) "Court" means the Unified Patent Court created by this agreement.

(2) "Member State" means a Member State of the European Union.

(3) "Contracting Member State" means any Member State party to this Agreement.

(4) "EPC" means the Convention on the Grant of European Patents of 5 October 1973, as

amended.

(5) "European Patent" means a patent without unitary effect granted under the provisions of

the EPC insofar as it is granted for one or more Contracting Member States.
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(6) "European Patent with unitary effect" means a patent granted under the provisions of the EPC
which benefits from unitary effect in the territories of the participating Member States by
virtue of Regulation ### implementing enhanced cooperation in the area of the creation of

unitary patent protection.

(7) '"Patent" means a European patent and a European patent with unitary effect.

(8) "EPO" means the organ carrying out the granting of European patents as established by
Article 4, paragraph 2(a), of the EPC and the registering of unitary effect in accordance with
Article 12 (1) (b) of Regulation ### implementing enhanced cooperation in the area of

the creation of unitary patent protection.

9) "Supplementary protection certificate" means a supplementary protection certificate granted
pp ryp pp ry p g

under Regulation (EC) No 469/2009'or under Regulation (EC) No 1610/96”.

(10) "Statute" means the Statute of the Court which shall be an integral part of this Agreement.

(11) "Rules of Procedure" means the Rules of Procedure of the Court as established in accordance

with Article 22.

Regulation (EC) No 469/2009 of 6 May 2009 concerning the supplementary protection
certificate for medicinal products, OJ L 152, 16.6.2009, p.1.

2 Regulation (EC) No 1610/96 of the European Parliament and of the Council of 23 July 1996
concerning the creation of a supplementary certificate for plant protection products, OJ L 198,
8.8.1996, p.30.
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Article 3

Scope of application

This Agreement shall apply to any:

(a) European patent with unitary effect;
(b) supplementary protection certificate issued for a patent;
(c) European patent which has not yet lapsed at the date of entry into force of this agreement
according to Article 59 or was granted after that date, without prejudice to Article 58; and
(d) application for a patent which is pending at the date of entry into force of this agreement
according to Article 59 or which is filed after that date.
Article 3a
Legal status
(1) The Court shall have legal personality in each Contracting Member State and shall enjoy
the most extensive legal capacity accorded to legal persons under the national law of that State.
(2) Deleted.
(3) The Court shall be represented by the President of the Court of Appeal who shall be elected in
accordance with the Statute.
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Article 3b
Liability

(1) The contractual liability of the Court shall be governed by the law applicable to the contract in

question.

(2) The non-contractual liability of the Court in respect of any damage caused by it or its staff in
the performance of their duties shall be governed by the law of the Contracting Member State
in which the damage occurred. This provision is without prejudice to the application of

Article 14c.

(3) The court with jurisdiction to settle disputes under paragraph 1 shall be a court designated by

the contracting parties in the contract. If the contracting parties have not designated any court,

the court with jurisdiction to settle disputes shall be a court of the Contracting Member State

where the Court of Appeal has its seat.

(4) The court with jurisdiction to settle disputes under paragraph 2 shall be a court of

the Contracting Member State in which the damage occurred.

CHAPTER II - INSTITUTIONAL PROVISIONS

Article 4
The Court

(1) The Court shall comprise a Court of First Instance, a Court of Appeal and a Registry.

(2) The Court shall perform the functions assigned to it by this Agreement.
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(1)

(1a)

2)

3)

4)

)

Article 5

The Court of First Instance

The Court of First Instance shall comprise a central division as well as local and regional

divisions.

The central division shall have its seat in /.../. The contracting Member State hosting

the central division shall provide the necessary facilities for that purpose.

A local division shall be set up in a Contracting Member State upon its request in accordance

with the Statute.

An additional local division shall be set up in a Contracting Member State upon its request
when more than one hundred patent cases per calendar year have been commenced in that
Contracting Member State during three successive years prior to or subsequent to the date of
entry into force according to Article 59. The number of divisions in one Contracting Member

State shall not exceed three.

A Contracting Member State hosting a local division shall designate its seat and provide

the facilities necessary for that purpose.

A regional division shall be set up for two or more Contracting Member States, upon their
request in accordance with the Statute. Such Contracting Member States shall designate

the seat of the division concerned and shall provide the necessary facilities for that purpose.

The regional division may hear cases in multiple locations.
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Article 6

Composition of the panels of the Court of First Instance

(1) Any panel of the Court of First Instance shall have a multinational composition. Without
prejudice to paragraph 5 of this Article and to Article 15a(2)(a), it shall sit in a composition of
three judges.

2 L]

(2a) Any panel of a local division in a Contracting Member State where, during a period of three
successive years prior or subsequent to the entry into force of this Agreement, less than fifty
cases per year have been commenced, shall sit in a composition of one legally qualified judge
who is a national of the Contracting Member State hosting the local division concerned and

two legally qualified judges who are not nationals of the Contracting Member State concerned

and are allocated from the Pool of Judges in accordance with Article 13(3) on a case by case

basis.

(3) Any panel of a local division in a Contracting Member State where during a period of three

successive years, prior or subsequent to the entry into force of this Agreement, more than fifty

patent cases per calendar year have been commenced, shall sit in a composition of two legally

qualified judges who are nationals of the Contracting Member State hosting the local division

concerned and one legally qualified judge who is not a national of the Contracting Member

State concerned allocated from the Pool of Judges in accordance with Article 13(3). Such [...]

third judge [...] shall serve at the local division on a long term basis, where this is necessary

for the efficient functioning of divisions with a high work load.
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(4) Any panel of a regional division shall sit in a composition of two permanent legally qualified
judges chosen from a regional list of judges, who shall be nationals of the Contracting Member
States concerned, and one legally qualified judge from the Pool of Judges who shall not be

a national of the Contracting Member States concerned.

(5) Upon a request of one of the parties any panel of a local or regional division shall request_the

President of the Court of First Instance to allocate from the Pool of Judges an additional

technically qualified judge with qualifications and experience in the field of technology

concerned. Moreover, any panel of a local or regional division may, after having heard the

parties, submit such request on its own initiative, where it deems this appropriate, |[...]

In cases where such a technically qualified judge is allocated, no further technically qualified

judge may be allocated under Article 15a(2)(a).

(5a) Any panel of the central division dealing with actions under Article 15(1)(g) shall sit in

a composition of three legally qualified judges who are nationals of different Contracting

Member States.

(6) Any panel of the central division shall sit in a composition of two legally qualified judges who

are nationals of different Contracting Member States and one technically qualified judge

allocated from the Pool of Judges with qualifications and experience in the field of technology

concerned.

(7) Notwithstanding paragraphs 1 - 6 and in accordance with the Rules of Procedure, parties may

agree to have their case heard by a single legally qualified judge.

(8) Any panel of the Court of First Instance shall be chaired by a legally qualified judge.
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Article 7
The Court of Appeal

(1) Any panel of the Court of Appeal shall sit in a multinational composition of five judges. It

shall sit in a composition of three legally qualified judges who are nationals of different

Contracting Member States and two technically qualified judges with qualifications and

experience in the field of technology concerned.

(2) Any panel of the Court of Appeal shall be chaired by a legally qualified judge.

(3) The panels of the Court of Appeal shall be set up in accordance with the Statute.

(4) The Court of Appeal shall have its seat in /... /.

Article 8
The Registry

(1) A Registry shall be set up at the seat of the Court of Appeal. It shall be managed by
the Registrar and perform the functions assigned to it in accordance with the Statute. Subject to

conditions set out in this Agreement and the Rules of Procedure, the Registry shall be public.
(2) Sub-registries shall be set up at all divisions of the Court of First Instance.

(3) The Registry shall keep records of all cases before the Court. Upon filing, the sub-registry

concerned shall notify every case to the Registry.

(4) The Court shall appoint the Registrar in accordance with Article 17 of the Statute and lay

down the rules governing his service.
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Article 9

Committees

An Administrative Committee, a Budget Committee and an Advisory Committee shall be set up in

order to ensure the effective implementation and operation of this Agreement. They shall in

particular exercise the duties foreseen by this Agreement and the Statute.

CHAPTER III - JUDGES OF THE COURT

Article 10

Eligibility criteria_for the appointment of judges

(1) The Court shall comprise both legally qualified judges and technically qualified judges. Judges
shall ensure the highest standards of competence and proven experience in the field of patent

litigation.

(2) Legally qualified judges shall possess the qualifications required for appointment to judicial

offices in a Contracting Member State.

(3) Technically qualified judges shall have a university degree and proven expertise in a field of
technology. They shall also have proven knowledge of civil law and procedure relevant in

patent litigation.
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Article 11

Appointment procedure

(1) The Advisory Committee shall establish a list of the most suitable candidates to be appointed
as judges of the Court, in accordance with the Statute.

(2)  On the basis of this list, the Administrative Committee shall appoint the judges of the Court
acting by common accord.

(3) The implementing provisions for the appointment shall be provided for in the Statute.

Article 12
Judicial independence and impartiality

(1) The Court, its judges and the Registrar shall enjoy judicial independence. In the performance
of their duties, the judges shall not be bound by any instructions.

(2) Legally qualified judges and technically qualified judges who are full-time judges of the Court
may not engage in any occupation, whether gainful or not, unless otherwise provided for in
this Article or where an exception is granted by the Administrative Committee.

(3) The exercise of the office of judges shall not exclude the exercise of other judicial functions at
the national level.
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4)

)

(1)

2)

3)

The exercise of the office of technically qualified judges who are part-time judges of the Court
pursuant to Article 13(2) shall not exclude the exercise of other functions provided there is no

conflict of interest.

In case of a conflict of interest, a judge shall not take part in proceedings. Rules governing

conflicts of interest shall be provided for in the Statute.

Article 13
Pool of Judges

A Pool of Judges shall be set up in accordance with the Statute.

The Pool of Judges shall be composed of all legally qualified judges and technically qualified
judges from the Court of First Instance who are full-time judges of the Court. Moreover, it
shall comprise technically qualified judges who are part-time judges of the Court. It shall be
ensured that the Pool of Judges includes at least one technically qualified judge with

qualifications and experience per field of technology.

Where provided in this Agreement or the Statute, the judges from the Pool of Judges shall be
allocated to the division concerned by the President of the Court of First Instance.

The allocation of judges shall be based on their legal or technical expertise, linguistic skills
and relevant experience. The allocation of judges shall guarantee the same high quality of
work and the same high level of legal and technical expertise in all panels of the Court of First

Instance.
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Article 14

Training framework
(1) A training framework for judges shall be set up in accordance with the Statute in order to
improve and increase available patent litigation expertise and to ensure a broad geographic
distribution of such specific knowledge and experience.

(2) The training framework shall in particular focus on:

(a) internships in national patent courts or divisions of the Court of First Instance hearing

a substantial number of patent litigation cases;

(b) improvement of language skills;

(c) technical aspects of patent law;

(d) the dissemination of knowledge and experience in civil procedure for technically

qualified judges;
(e) the preparation of candidate-judges.
(3) The training framework will provide for continuous training. Regular meetings will be

organized between all judges of the Court in order to discuss developments in patent law and

to ensure consistency of jurisprudence.
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CHAPTER IITA — THE PRIMACY AND INTERPRETATION OF UNION LAW

Article 14a

Primacy and respect of Union law

The Court shall apply Union law in its entirety and respect its primacy.

Article 14b

Requests for preliminary rulings

(1) As a court common to the Contracting Member States and part of their judicial system,
the Court shall cooperate with the Court of Justice of the European Union to ensure the proper
application and uniform interpretation of Union law, as any national court, in accordance with
Article 267 of the TFEU in particular. Decisions of the Court of Justice of the European Union
shall be binding on the Court.

(2) For the purposes of Article 267 of the TFEU, the Court of Appeal is a court against whose

decisions there is no judicial remedy.

Article 14c¢

Liability for damage caused by infringements of Union law

(1) The Contracting Member States are jointly and severally liable for damage resulting from
an infringement of Union law by the Court of Appeal, in accordance with the Union law
concerning non-contractual liability of Member States for damage caused by their national

courts breaching Union law.
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2)

3)

(1)

2)

Any action seeking compensation for such damage shall be brought against the Contracting
Member State where the claimant has his residence,][...] principal place of business or place of
business before the competent authority of that Contracting Member State. Where the claimant

does not have his residence, [...] principal place of business or place of business in a

Contracting Member State, he may bring such an action against the Contracting Member State
where the Court of Appeal has its seat, before the competent authority of that Contracting
Member State. The competent authority shall apply the /ex fori, with the exception of its
private international law, to all questions not regulated by Union law or by this Agreement.
The claimant is entitled to obtain the entire amount of damages awarded by the competent

authority from the Contracting Member State against which the action was brought.

The Contracting Member State that has paid damages is entitled to obtain proportional
contribution from the other Contracting Member States. The detailed rules governing
the Contracting Member States’ contribution under this paragraph shall be determined by

the Administrative Committee.

Article 14d
Responsibility of the Contracting Member States

Moved to recital 9
Actions of the Court are directly attributable to each Contracting Member State individually,

including for the purposes of Articles 258, 259 and 260 TFEU, and to all Contracting Member

States collectively.
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CHAPTER IIIB — SOURCES OF LAW AND SUBSTANTIVE LAW

Article 14e

Sources of law

(1) In full compliance with Article 14a, when hearing a case brought before it under this

Agreement, the Court shall base its decisions on:

(a) this Agreement;

(b)  Union law, including Regulation /...] of the Council and the European Parliament
implementing enhanced cooperation in the area of the creation of unitary patent
protection and Regulation /.../ of the Council implementing enhanced cooperation in
the area of the creation of unitary patent protection with regard to the applicable

translation arrangements;
(c) the EPC;

(d) other international agreements applicable to patents and binding on all the Contracting

Member States; and

(¢) national law.

(2) To the extent that the Court shall base its decisions on national law, including where relevant

the law of non-contracting States, the applicable law shall be determined:

(a) by directly applicable provisions of Union law, or

(b) in the absence of directly applicable provisions of Union law or where the latter do not

apply, by international instruments containing private international law rules; or

(c) in the absence of provisions referred to in (a) and (b), by national provisions on private

international law as determined by the Court.
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[ (3) The law of non-contracting States shall be applicable where relevant and as provided by
provisions of Union law, in particular on the basis of Regulations 593/2008 (Rome 1) and 864/2007

(Rome I1), or by international instruments. |

Article 14f

Right to prevent the direct use of the invention

A European patent shall confer on its proprietor the right to prevent any third party not having

the proprietor's consent from the following:

(a) making, offering, placing on the market or using a product which is the subject matter of

the patent, or importing or storing the product for those purposes;

(b) using a process which is the subject matter of the patent or, where the third party knows,
or should have known, that the use of the process is prohibited without the consent of

the proprietor of the patent, from offering the process for use;

(c) offering, placing on the market, using, importing or storing for those purposes a product

obtained directly by a process which is the subject matter of the patent.

Article 14¢g

Right to prevent the indirect use of the invention

(1) A European patent shall confer on its proprietor the right to prevent any third party from
supplying or offering to supply within the territory of protection any person without
the proprietor's consent, other than a party entitled to exploit the patented invention, with
means, relating to an essential element of that invention, for putting it into effect therein, when
the third party knows, or should have known, that those means are suitable and intended for

putting that invention into effect.
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2)

3)

Paragraph 1 shall not apply when the means are staple commercial products, except where

the third party induces the person supplied to perform any of the acts prohibited by Article 14f.

Persons performing the acts referred to in Article 14h (a) to (d) shall not be considered to be

parties entitled to exploit the invention within the meaning of paragraph 1.

Article 14h

Limitations of the effects of the European patent

The rights conferred by the European patent shall not extend to any of the following:

(a)

(b)

(c)

(d)

acts done privately and for non-commercial purposes;

acts done for experimental purposes relating to the subject matter of the patented invention;

acts carried out solely for the purpose of conducting the necessary tests and trials in
accordance with Article 13(6) of Directive 2001/82/EC? or Article 10(6) of Directive
2001/83/EC* in respect of any patent covering the product within the meaning of either of

those Directives;

the extemporaneous preparation for individual cases in a pharmacy of a medicine in

accordance with a medical prescription nor acts concerning the medicine so prepared;

Directive 2001/82/EC of the European Parliament and of the Council of 6 November 2001 on
the Community code relating to veterinary medicinal products (OJ L 311, 28.11.2001, p.1), as
amended.

Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on
the Community code relating to medicinal products for human use (OJ L 311, 28.11.2001,
p.67), as amended.
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(e) the use on board vessels of countries other than Contracting Member States of the patented
invention, in the body of the vessel, in the machinery, tackle, gear and other accessories, when
such vessels temporarily or accidentally enter the waters of Contracting Member States,

provided that the invention is used there exclusively for the needs of the vessel;

(f)  the use of the patented invention in the construction or operation of aircraft or land vehicles or
other means of transport of non-Contracting States, or of accessories to such aircraft or land
vehicles, when these temporarily or accidentally enter the territory of Contracting Member

States;

(g) the acts specified in Article 27 of the Convention on International Civil Aviation of
7 December 1944° where these acts concern the aircraft of a country other than a Contracting

Member State;

(h) the use by a farmer of the product of his crop for propagation or multiplication on his own
holding, provided that the reproductive vegetable material was sold or otherwise
commercialized by the patent proprietor or with his consent to the farmer, for agricultural
purposes. The scope and the detailed methods of the use area laid down in to Article 14 of
Regulation (EC) No. 2100/94°;

International Civil Aviation Organization (ICAO), "Chicago Convention", Document 7300/9
(9th edition, 2006)

Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights
(OJL 227,1.9.1994, p.1.)
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(1)  the use by a farmer of protected livestock for farming purposes, on condition that the breeding
animals or other animal reproductive material were sold or otherwise commercialised to
the farmer by the patent proprietor or with his/her consent. Such use includes the provision of
the animal or other animal reproductive material for the purposes of his/her agricultural
activity, but not the sale as part in the framework of or for the purpose of commercial

reproductive activity;

(j)  the acts and the use of the obtained information as allowed under Articles 5 and 6 of Council
Directive 2009/24/EC’, in particular, by its provisions on decompilation and interoperability;

and

(k) the acts allowed pursuant to Article 10 of Directive 98/44/EC®.

Article 14i

Right based on prior use of the invention

Any person, who, if a national patent had been granted in respect of an invention, would have had,
in a Contracting Member State, a right based on prior use of that invention or a right of personal
possession of that invention, shall enjoy, in that Contracting Member State, the same rights in

respect of a European patent for the same invention.

7 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on

the legal protection of computer programs (OJ L 111, 05/05/2009, p.16-22).

Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal
protection of biotechnological inventions (OJ L 213, 30.7.1998, p.13).
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CHAPTER IV —- COMPETENCE, JURISDICTION AND EFFECTS OF DECISIONS

Article 15

Competence of the Court

(1) The Court shall have exclusive competence in respect of:

(a)

(al)

(b)
(c)

(cl)

(d)

actions for actual or threatened infringements of patents and supplementary protection

certificates and related defences, including counterclaims concerning licences;

actions for declarations of non-infringement;

actions for provisional and protective measures and injunctions;

actions for revocation of patents;

counterclaims for revocation of patents;

actions for damages or compensation derived from the provisional protection conferred

by a published patent application;

(e) actions relating to the use of the invention prior to the granting of the patent or to
the right based on prior use of the inv