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Brussels, 8 July 2010

GENERAL SECRETARIAT

Directorate-General F

Press, Communication, Transparency - Access tc Documents/Archives
RUE DE LA LOI, 175

B — 1048 BRUSSELS

Attention: Mr THOMSEN
By email: access@consilium.europa.eu

RE: 10/1380-Is/mf ~ Confirmatory Application for Reconsideration of the

Council Secretary General’s Decision to Deny * Application
Requesting Access to a Document Containing Legal Opinion of the Council
legal service

, -3ubmits this confirmatory application for reconsideration of the denial of

applicauon dated 17 June 2010 requesting access to a document, The original apphcation
requested a document containing the legal opinion of the Council’s legal service on the
admissibility of the amendments recommended by the European Parliament in the Cashman
report on the recast of Regulation 1049/2001.

On 17 June 2010, the General Secretary of the Council ("SG") denied our request. Through this
confirmatory application for reconsideration, respectfully requests that the SG
reconsiders the denial and grants access to the requested document.

SUMMARY

requested access to the Council legal service opinion on the admissibility of the
amendments recommended by the rapporteur in the LIBE Committee of the Parliament to the
Commission’s proposal for a recast of Regulation 1049/2001 on public access to European
Parliament, Council and Commission documents.

The disclosure of the requested document would allow the public to understand the reasons why
the Council considers the majority of the amendments proposed by the Parliament aiming at
widening the scope of the right of access as inadmissible as well as what the Parliament is
aliowed to propase under the recast procedure. 1t would alse foster a sound discussion between
the Council and the Parliament on the future of the requlation. It would therefore fulfit one of the
aims of Regulation 1049/2001 to increase openness to enable citizens to participate more closely
in the decision-making process and guarantee that the administration enjoys greater legitimacy
and is more effective and more accountable to the citizen in a democratic system.
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Yet, the Secretariat General (SG) of the Council refused to disclose the requested document on
the grounds that it would violate Article 4(2) second indent (protection of legal advice) and
Article 4(3) of Regulation 1049/2001 (protection of internal documents).

This confirmatory application demonstrates that the reply from the SG violates these provisions
of the regulation for the following reasons:

- The Council blatantly ignores the relevant case-law of the Court of Justice of the EU.
According to the Court (see joined cases C-39/05 P and C-52/05P), Regulation
1049/2001 imposes, in principle, an obligation to disclose the opinions of the Council’s
legal service relating to a legislative process.

- The Council does not demonstrate how the disclosure of the requested opinion would
undermine the protection of legal advice or seriously undermine the Council’s decision-
making process and only provides for a general and abstract reasoning which could apply
to all similar documents.

- The Council does not weigh the different interests at stake to assess whether there is an
overriding public interest in disclosure and rejects the request without providing any
detailed reasons for withholding the requested document.

- The Council violates Article 4(6) of Regulation 1049/2001 and the principle of
proportionality in not providing more comprehensive partial access to the requested
document.

On 30 April 2008, the European Commission (“Commission”) adopted proposal COM(2008)229
final for the recast of Regulation 1049/2001 regarding public access to European Parliament,
Council and Commission documents. The European Parliament ("Parliament”) adopted a first
resolution containing amendments to the proposal on 11 March 2009. However, it adjourned its
vote on the legislative resolution, and hence, the formal conclusion of its first reading of the
legislative proposal. On 6 May 2009, at its plenary session, the Parliament decided to postpone
again the vote on the legislative resolution until its next legislative term.

On 12 May 2010, Mr. Cashman, the rapporteur of the LIBE Committee of the Parliament, the
leading Committee within the recast proceeding, adopted a draft report on the Commission’s
proposal’.

Although the Parliament had not delivered a formal opinion on the Commission’s proposal, the
Working Party on Information of the Council decided to proceed to the examination of the text of
the proposal as well as the amendments of the Parliament.

In its report of 20 March 2009% the Council considered that the amendments tabled by the
Parliament could be divided into three categories:

1. Amendments which, according to the analysis by the Council legal service, fall outside
the scope of Article 255 of the EC Treaty which is the legal basis of Regulation

! Draft report on the proposal for a regulation of the European Parliament and of the Council regarding public
access to European Parliament, Council and Commission documents, 12 May 2010, PE439.989v01-00.
% Note from the General Secretariat of the Council addressed to delegations, 20 March 2009, 7791/09.
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1049/2001. These proposals are considered by the Council as inadmissible within the
recast of the regulation.

2. Amendments falling within the scope of the recast, which are to be discussed further and
which may constitute the basis for negotiations within the EP.

3. The remaining amendments which, although within the scope of Article 255 ECT, fall
outside the object of the recast proposal. They may, according to the Council, only be
included in future negotiations If they are accepted by the Commission and incorporated
into a modified recast propasal.

To determine if an amendment is admissible within the recast process two legal bases must be
taken into account, Article 87 of the rules of procedure of the EP and Article 255 EC now Article
15 TFEU. e

Article 87 of the Parliament rules of procedure provides that "..amendments shall be admissible
within the Committee responsible oniy if they concern those parts of the proposal which contaln
changes.

However, if'in accordance with point 8 of the Interinstitutional Agreement the committee
responsible intends also fo submit amendments to the codified parts of the Commission
proposal, it shall immediately notify its intention to the Councif and to the Commission, and the
latter should inform the Comrmittee, prior to the vote pursuant to Rule 54, of its position on the
amendments and whether or not it intends to withdraw the recast proposal”

The Parliament may thus not propose amendments on provisions of the Commission’s proposal
that haven't been changed in the first place unless the Commission accepts to incorporate them
in a new proposal.

Article 255 ECT, now article 15 of the TFEU, sets the legal basis of the Regulation and must
therefore also be taken into account,

On 17 June 2010, requested to have access to the Councdil legal service opinion (doc.
6865/09).

On the same day, the SG responded with an effective denial of the request, Although technically
a partial denial, the SG substantially denied the application by withholding all consequential
information, releasing instead just the introduction of the reguested document. For the rest of
the document the SG denied the request outright, arguing that the document is covered by two
exceptions under Regulation 1049/2001:

“The disclosure would prejudice two of the profected inferests under Regulation
1049/2001, notably the protection of fegal advice under Article 4(2) second indent and
the institution’s ongoing decision-making process tnder Article 4(3) first subparagraph of
the Reguiation’”.

In relation to the protection of legal advice the SG argues that:

“The legal advice contains in the requested document relates to an ongoing legisiative
procedure, '
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