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COUNCIL OF Brussels, 16 November 2010
THE EUROPEAN UNION
7551/6/10
REV 6
COPEN 64
EJN S
EUROJUST 34
NOTE
From : General Secretariat
To: Working Party on Cooperation in Criminal Matters (Experts on the European
Arrest Warrant)

No. prev. doc.: 8111/05 COPEN 75 EJN 23 EUROJUST 24
9734/5/09 REV 5 COPEN 87 EJN 28 EUROJUST 28

Subject : Replies to questionnaire on quantitative information on the practical operation of
the European arrest warrant — Year 2009

Further to the questionnaire set out in 8111/05 COPEN 75 EJN 23 EUROJUST 24, delegations will
find in ANNEX I a compilation of the replies received with regard to the year 2009 and in
ANNEX II the replies to questions 6.2. and 12.
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Cf. Annex 11

Cf. Annexe II

Cf. Annex 11

Cf. Annex 11

Cf. Annex II

Cf. Annex II

Cf. Annex II

No further information

Cf. Annex 11
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ANNEX 1
Replies to question 6.2

"Which were the grounds for refusal?"

LITHUANIA

1 case - failed to match the principle of double criminality because the act on which the European
Arrest Warrant was based did not constitute an offence under the criminal law of the Republic of
Lithuania; 2 case - under the criminal law of the Republic of Lithuania the statute of limitations for

execution of the judgment of conviction had already been expired.

SLOVENIA

Article 4/4 of the FD (lapse of time); Article 4/1 of the FD (the act on which the EAW was based
did not constitute a criminal offence under the law of the Republic of Slovenia); withdrawal

(revocation) of the EAW; issuing state did not provide additional information- documentation.

GERMANY

- The requested person is not resident in Germany: 14

- The European arrest warrant does not satisfy the formal requirements: 7

- Under the law of the requested Member State, the offence is not punishable by a custodial
sentence for a maximum period of at least 12 months: 1

- The remainder of the custodial sentence still to be served is less than four months: 1

- The requested person has already been finally judged by another Member State in respect of the
same act: 3

- Execution is requested on the basis of a decision rendered in absentia without the conditions
permitted in Article 5 of the Framework Decision being fulfilled: 4

- Prosecution or punishment is statute-barred under German law: 42

- There is no double criminality in respect of an offence not listed in Article 2(2) of the Framework

Decision: 6
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- Extradition would contravene European public order: 2

- Criminal proceedings are being conducted against the requested person in Germany in respect of
the same act: 5

- The requesting State cannot be expected to grant a similar request from Germany (lack of
reciprocity): 0

- A foreign national habitually resident in Germany has not consented to extradition for the purpose
of execution of a sentence: 34

- It cannot be guaranteed that a German national extradited for the purpose of prosecution will be
returned to serve his sentence: 2

- In respect of the offence of which a German national is accused, there is a significant link with
Germany within the meaning of § 80(2) of the Law on International Judicial Assistance in
Criminal Matters (IRG): 2

- A German national has not consented to extradition for the purpose of execution of a sentence: 47

- Other (death of the requested person, residence in a third country): 4

FINLAND

Art 4(6), (citizen).

IRELAND

o Correspondence could not be established

J Issuing state could not provide guarantee of retrial

o Cumulative sentence on multiple offences where correspondence could not be established for
one offence

o Invalid warrant (not signed by judicial authority)

o Identification

° Health
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SLOVAK REPUBLIC

- The criminal prosecution or punishment of the requested person was statute-barred

- The criminal offence was considered as partially or as whole committed in the territory of the
Slovak Republic

- The remaining custodial sentence to be executed is of less than 4 months

- Withdrawal of EAW

- The person was not located on the territory of the Slovak Republic

- Lack of prescribed information in the EAW

- The EAW was not forwarded

- The person is prosecuted for the same act as that on which the EAW is based

SWEDEN

o The wanted person could not be found in Sweden (1)
o The statutes of limitation in Swedish law (2)
o The arrest warrant concerned a custodial sentence and the wanted person was a Swedish

national that demanded that the sanction should be enforced in Sweden (1)

In addition, in one case a court reversed the decision to grant surrender due to the fact that the

decision to surrender was not enforced within the stipulated time-limit.

LATVIA

- The European arrest warrant has been issued for the purpose of execution of custodial

sentence, where the requested is a national.

- Statute - barred offence.
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LUXEMBOURG

Date of offence ( < 8.8.2002).

FRANCE

- The issuing state has not provided an effective remedy in case of an in absentia judgment.

- The original European Arrest Warrant was not provided and a fax does not allow to verify the
authenticity of the European Arrest Warrant.

- Nullity of the detention procedure after the arrest of the person (because of a notification of rights
which did not comply with articles 63 and following of the code of criminal procedure).

- The summary of the fact of which the person was accused, did not suffice.

- The execution of a foreign sentence in France regarding a French national (article 4, 6 of the
Framework Decision).

- Failure to reply to a request for additional information.

- Ne bis in idem principal.

- Error regarding the person.

- Lack of criminal liability under French law for facts which do not feature on the list of 32

offences.

SPAIN

Criminal prosecution is statute-barred, ne bis in idem, double criminality.

CZECH REPUBLIC

(2) Czech national - act committed before 1.11.2004.

(7) person is prosecuted for the same act as that on which the EAW is based.

(6) requested person is a national and EAW has been issued for the purposes of execution of a
custodial sentence.

(15) EAW is cancelled.

(14) person is not located in the CZE
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GREECE

Law 3251/2004 : 11 par f (8 cases), 11 par d (2 cases), 11 par h (2 cases), 10 par 1a (1 case), 11 par
b (7 cases), 11 par g (1 case), 12 par a (2 cases)

NETHERLANDS

e Incompleteness of the EAW: 6 ;

o Art.2(4):7;
o Art3(2):2
o Art5(1):5;
o Art.4(4):1;
o Art.4(6): 14
o Art.4(2):2

o After the arrest of the person mentioned in the EAW it became clear that that was not the person
wanted by the issuing judicial authority;

¢ Different reasons (as the withdrawal of the EAW by the issuing authority after the court
procedure started, the person was not in the Dutch territory, the judgement underlying the EAW
was annulled in the issuing State, the issuing authority chose in a later stage to transfer the

execution of the judgement): 13.

DENMARK

In 2 cases execution was refused on the basis of the Danish Extradition Act Section 10e, cf. Article
4 (4) of the Framework Decision (statute-barred), in 2 cases execution was refused on the basis of
the Danish Extradition Act Section 10g, cf. Article 5 (1) of the Framework Decision (absentia) and
in 1 case the fingerprints of the person arrested did not comply with the fingerprints of the person

sought.
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ROMANIA

Grounds for refusal based on the Framework Decision:
- article 4 (2) - 1 case
- article 4 (6) - 5 cases.

Other reasons for refusal:

- the EAW was withdrawn by the issuing Member State

- the sought person was not found yet on the Romanian territory

- the sought person was arrested in other Member State

- after receiving supplementary information (photograph, fingerprints) it was established that the

arrested person is not the sought person.

AUSTRIA

Retraction/revocation (5), Austrians/own jurisdiction (8), no arrest warrant despite of an existing

alert (3), Flight (7), res iudicata (1), withdrawn (7), not punishable (4), own jurisdiction (7), statute-

barred (1) and in absentia (2).

PORTUGAL

Art. 4 n°6 of the FWD.

UNITED KINGDOM

Discrepancies with the EAW, lack of evidence from requesting State, identity of arrested person in

question, not a criminal offence in the UK and not a framework offence.

7551/6/10 REV 6 GS/mvk 25
ANNEX I DG H 2B EN



ANNEX 11

Replies to question 12:

"Is there any other information regarding the operation of the European arrest warrant that you

would like to give?"

SLOVENIA

The proportionality issue - courts have estimated that in some cases the issuing authority did not use
any alternatives to issuing an EAW, such as using less constraining instrument of mutual legal
assistance, obtaining the presence of suspects at the trial via other means, using the SIS to establish

the place of residence of a suspects, etc, which could actually prevent issuance of the EAW.

MALTA

When a requested person is ordered to be surrendered, any bail he may enjoy should be revoked in
order that he may be committed to custody to await his return. A fugitive who was accused with
trafficking in narcotics and located in the United Kingdom, who had been granted bail, when
ordered to be surrendered to Malta absconded. To date her whereabouts remain unknown although

we are informed efforts are being made to trace her.

FRANCE

The French delegation points out that, in accordance with the Framework Decision on the European
Arrest Warrant, these statistics are indicative in so far as the Ministry of Justice does not centralise all
the European Arrest Warrant files and, on the contrary, encourages the direct transmission from

judicial authority to judicial authority.
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CYPRUS

The proportionality issue was often commented by the Judges during the execution process and was

considered as an issue which should be urgently addressed at the European Union level.

(6) cases were concluded in different way (e.g. person was located on the territory of another

CZECH REPUBLIC

Member State, person died, the Czech competent authorities did not receive original EAW, etc.)

In (31) cases the surrender was postponed

In (5) cases the consent was given with the prosecution for other offences

In (21) cases the procedure has not been yet closed

NETHERLANDS

Overview of the Member States from whom EAW’s were received

MEMBER STATE NUMBER MEMBER STATE NUMBER

Belgium 107 Latvia 12

Bulgaria 8 Lithuania 7

Cyprus 0 Luxemburg 4

Denmark 3 Malta 0

Germany 131 Austria 10

Estonia 3 Poland 199 (1)

Finland 4 Portugal 6

France 44 Rumania 19

Greece 8 Slovenia 0

United Kingdom 35 Slovak Republic 3

Hungary 7 Spain 7

Ireland 1 Czech Republic 14

Italia 43 Sweden 3
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ROMANIA

1) After the surrender of the person sought based on the article 5 (3) of the Framework Decision,
Romanian authorities had encountered difficulties in finding a legal base for the transfer of the
surrendered person from the issuing state of the EAW. In practise, Romanian authorities considered
that the procedure provided by the European Convention on the transfer or sentenced person -
Strasbourg 1983 must be followed. According to article 3 paragraph (1) (d) of this Convention, "the
transfer must be consented to by the sentenced person" unless expulsion is also provided by the

conviction sentence %

Romania would like to know if other Member States have any experience in cases when the
surrendered person which must be transferred (after a final conviction) is refusing this procedure
and no expulsion measure has been imposed. What happens then? The person in question must be
transferred, based on the condition imposed by the executing authority of the EAW without
consideration of his refuse to consent to the transfer, or his opinion to the transfer must be respected
overlooking the decision of the executing court issued based on the article 5 (3) of the Framework

Decision?

2) The Member States must provide ex officio the period of detention served in the executing

Member State, according to the provisions of the article 26 (2) of the Framework Decision.

8 Article 3 of the Additional Protocol to the Convention on the transfer or sentenced persons,

Strasbourg, 1997 "Upon being requested by the sentencing State, the administering State may,
subject to the provisions of this Article, agree to the transfer of a sentenced person without
the consent of that person, where the sentence passed on the latter, or an administrative
decision consequential to that sentence, includes an expulsion or deportation order or any
other measure as the result of which that person will no longer be allowed to remain in the
territory of the sentencing State once he or she is released from prison”.
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