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2009/0064 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Alternative Investment Fund Managers and amending Directives2004/39/EC-and
2009/-=65/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 47(2)

thereof,

[...]

Whereas:

[...]
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(3)  Recent difficulties in financial markets have underlined that many AIFM strategies are
vulnerable to some or several important risks in relation to investors, other market
participants and markets. In order to provide comprehensive and common arrangements for
supervision, it is necessary to establish a framework capable of addressing those risks taking
into account the diverse range of investment strategies and techniques employed by AIFM.
Consequently, this Directive should apply to AIFM managing and-marketing-all types of
funds which are not covered by Directive 2009/—65/EC on the coordination of laws,
regulations and administrative provisions relating to the undertakings for collective
investment in transferable securities (UCITS) (recast)’, irrespective of the legal or
contractual manner in which the AIFM is entrusted with this responsibility. AIFM should
not be entitled to manage UCITS within the meaning of Directive 2009/——=65/EC on the

basis of authorisation under this Directive.

[...]

(5) The scope of this Directive should be confined to the management of eeleetive-investment
undertakingsAIF of both the open-ended and the closed-ended type. irrespective of their

legal form. whether self-managed or not and whether listed or not. which raise capital from a

number of investors, with a view to investing it in a portfolio of assets in accordance with a

defined investment policy for the benefit of those investors.

? OIL[..1[...L,p.[...]
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(5a)  This Directive should not apply to managers of non-pooled investments such as endowments
and sovereign wealth funds. to the management of portfolios of investments in accordance
with mandates given by investors on a discretionary. client-by-client basis nor to any other
form of individual portfolio management. Nor should this Directive apply to managers
insofar as they manage AIF whose only investors are their parent undertakings. their
subsidiaries or other subsidiaries of their parent undertaking and where these investors are

not themselves AIF. This Directive should furthermore not apply to the management of

pension funds,

undertakings-to central banks or national. regional and local governments and public bodies
which manage funds supporting social security and public pension systems nor to

securitisation vehicles.

5b When a management companyv authorised under Directive 2009/65/EC decides to also

manage AIF which fall under this Directive, the competent authorities should. before
granting an authorisation, verify that it complies with all the relevant provisions of this

Directive.

10
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(5¢)  Investment firms authorised under Directive 2004/39/EC on Markets in Financial
Instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive
2000/12/EC of the European Parliament and of the Council and repealing Council Directive

93/22/EEC'° should not be required to obtain an authorisation under this Directive in order

to provide investment services in respect of AIF.
[...]

(7) This Directive aims at providing a harmonised and stringent regulatory and supervisory
framework for the activities of AIFM. Authorisation in accordance with this Directive
should cover the serviees-of management-and-administration of AIF throughout the
Community. lr-additiensaAuthorised AIFM should be entitled to market AIF in the

Community to professional investors, subject to a notification procedure.

(8) This Directive does not regulate AIF. AIF may therefore continue to be regulated and
supervised at the national level. and-The Directive therefore does not prevent Member States
from adopting or from continuing to apply additienalnational requirements in respect of AIF
established on their territory. The fact that a Member State may impose additional
requirements on AIF demietledestablished on its territory compared to requirements
applicable in other Member States should not prevent the exercise of rights of AIFM
authorised in other Member States in accordance with this Directive to market to
professional investors AIF demietedestablished outside the Member State imposing
additional requirements and which are therefore not subject to and do not need to comply

with those additional requirements.

10 OJ L 145, 30.4.2004, p. 1.

14332/09 OM/rg 5
DGGI LIMITE EN



9 Member States may allow the marketing of all or certain types of AIF managed by AIFM to
retail investors on their territory. Without prejudice to the application of other instruments of
Community law, Member States may in such cases impose stricter requirements for the
marketing of AIF to retail investors than what is the case for marketing to professional
investors on their territory. irrespective of whether AIF are marketed on a domestic or cross-

border basis. Where a Member State allows the marketing of AIF to retail investors on its
territory, this possibility should be available regardless of the Member State where the

AIFM is established. and Member States may not impose stricter requirements for such

marketing on a cross-border basis than for AIF marketed domestically. Investment firms
authorised in accordance with Directive 2004/39/EC which provide investment services to
retail clients have to take into account any additional requirements when assessing whether a
certain AIF is suitable or appropriate for an individual retail client or whether it is a complex
or non-complex financial instrument. Witheut-prejudice-to-the-applicationof-other
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[...]

HAVE ADOPTED THIS DIRECTIVE:

Chapter I

General provisions

Article 1

Subject matter

This Directive lays down the rules for the authorisation, ongoing operation and transparency of the

managers of alternative investment funds (AIFM) established in the Community.
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Article 2
Scope

[1b.

This Directive shall apply to all AIFM established in the Community, which previde
management-serviees-tomanage one or more alternative investment funds (AIF)

irrespective of:

(a)whether the AIF is demietedestablished inside or outside of the Community;
(b)whether the AIFM provides its servicesmanages AIF directly or by delegation;
(c)whether the AIF belongs to the open-ended or closed-ended type;

cl) whether the AIF is constituted under the law of contract or under trust law (managed

by an external AIFM). under statute (managed either by an internal or external

AIFM., at the choice of the AIF’s governing body) or has any other legal form:

(d)the legal structure-efthe-AHand of the AIFM.

An AIFM authorised in accordance with this Directive to-provide-managementserviees-to

manage one or more AIF is also entitled to market shares or units of these AIF to
professional investors in the Community subject to the conditions laid down in Chapter VI

[and, where relevant, Article 35].

The following provisions shall not apply to AIFM in respect of AIF they manage which are

neither established nor marketed in the Community;
— Chapter 111, excluding Articles [14, 15 and 18];

— Chapter 1V, excluding Articles [21];

— Chapter V, excluding Article [25];

— Chapter V1]

14332/09 OM/rg 8

DGGI LIMITE EN



Article 2a

Exemptions

21. This Directive shall not apply to any of the following:

[(a) AIFM which either directly or indirectly through a company with which the AIFM is
linked by common management or control, or by a substantive direct or indirect
holding, manage portfolios of AIF whose assets under management, including any
assets acquired through use of leverage, in total do not exceed a threshold of EUR
100 millionEure or EUR 500 millions-eures when the portfolio of AIF consists of
ATF that are not leveraged and withhave no redemption rights exercisable during a

period of 5 years following the date of constitution of each AIF;]

(ba) AIFM insofar as they manage one or more AIF whose only investors are the parent
undertakings or the subsidiaries of the AIFM or other subsidiaries of those parent
undertakings. provided that none of those investors itself'is an AIF:

(e) institutions which are covered by Directive 2003/41/EC of the European Parliament

and the Council of 3 June 2003 on the activities and supervision of institutions for

occupational retirement provision';

13 OJ L 235, 23.9.2003, p. 10.
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(g) supranational institutions, such as the World Bank, the IMF, the ECB, the EIB, the

EIF, other supranational institutions and similar international organisations;-a-ease

b instisats . | AIFs..

(h) _ central banks:

(1) national. regional and local governments and public bodies which manage funds
supporting social security and public pension systems;

(1) securitisation special purpose entities.

[32. Member States shall ensure that AIFM not reaching the relevant threshold set out in
paragraph 12(a) are entitled to be treated as AIFM falling under the scope of this
Directive.]

[43. The Commission shall adopt implementing measures with a view to clarifvingdetermining:
(a) how to treat AIFM referred to in paragraph 1(a) whose assets under management,

including any assets acquired through use of leverage. in one and the same calendar
year occasionally exceed and/or fall below the relevant threshold:

“

é—@J—ITz—zg—l-é—S%—p%—, 8- p—3-

%—9%4549—1—2—2992—19—1—, 12 Pt
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(b) _the determining the procedures under which AIFM managing portfolios of AIF
whose assets under management do not exceed the threshold set out in paragraph

12(a) may exercise their right under paragraph 23.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with

scrutiny referred to in Article 49(3).]
Article 3
Definitions
1. For the purpose of this Directive, the following definitions shall apply:

(a) ‘Alternative investment fund’ or AIF means any collective investment undertaking,

including investment compartments thereof, whese-objeetis-the

(1) which eeleetive-investmentinassetsraises capital from a number of investors,

with a view to investing it in a portfolio of assets in accordance with a defined
investment policy for the benefit of those investors: and

(i1) which does not require authorisation pursuant to Article 5 of Directive

2009/—=65/EC-ftthe UCIFSDireetive];

(b) ‘Mmanager of alternative investment funds-’ or AIFM means any legal-erratural

person whoseregularbusiness is teresponsible for the management of one or several
ATF;

[...]

[...]
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(z) ’Securitisation special purpose entity’ means an entity whose sole purpose is to carry
on a securitisation or securitisations within the meaning of Article 4(36) to (38) of
Directive 2006/48/EC of the European Parliament and the Council of 14 June 2006
relating to the taking up and pursuit of the business of credit institutions (recast) and
other activities which are appropriate to accomplish that purpose.

2. For the purposes of point (b) of paragraph 1. the management of an AIF shall include the

functions. where relevant. referred to in the Annex.

Chapter 11

AUTHORISATION OF AIFM

Article 4

Requirement for authorisation

1. Member States shall easuarerequire that no AIFM covered by this Directive prevides

avtherisattonmanages AIF unless it has been authorised in accordance with this Directive.

[Entities which are neither authorised in accordance with this Directive nor, in case of
AIFM not covered by this Directive, in accordance with the national law of a Member
State, shall not be allowed to previde-management-servicesto AIF or market shares or
units ershares-thereof within the Community. ]
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2. Member States may authorise AIFM-may-be-autherised to-provide-management
servieesmanage either fer-all or certain types of AIF.

Chapter VI

Provision of management and marketing services by AIFM

[...]

Article 32

Option for Member States to allow the marketing of AIF to retail investors

1. Without prejudice to other instruments of Community law. Member States may allow the
marketing of AIF to retail investors #on their territory, irrespective of whether AIF are

marketed on a domestic or cross-border basis.

In such cases, Member States may for—thatpurpese—impose stricter requirements on

AHEMfor the marketing of AIF er—the—AlEthan the requirements applicable to the

marketing of AIF to professional investors on their territory. However, Member States may
not impose stricter requirements on AIF marketed on a cross-border basis than for AIF
marketed domestically.

2. This Article shall not apply to the marketing of shares or units of AIF that are subject to a

current offer to the public under a prospectus that has been drawn up and published in
accordance with Directive 2003/71/EC.
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32. Member States that permit the marketing of AIF to retail investors on their territory under
paragraph 1 of this Article, shall, within one year of the date referred to in Article 54(1)

inform the Commission of:
(a) the types of AIF which AIFM may market to retail investors on their territory;

(b) any additional requirements that the Member State imposes for the marketing of AIF

to retail investors on their territory.

Member States shall also inform the Commission of any subsequent changes with regard to

the first subparagraph.

Chapter IX

Transitional and final provisions

[...]
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2009/0064 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Alternative Investment Fund Managers and amending Directives2004/39/C-and
2009/=65/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular Article 47(2)

thereof,
[...]

Whereas:

[...]

(11) Itis necessary to provide for the application of minimum capital requirements to
ensure the continuity and the regularity of the management of AlFserviees provided

by the AIFM.Fh

AIFM solely manages AIF which, according to their investment strategy and
objectives. make investments and divestments solely on a non-frequent basis. are not
leveraged and have no redemption rights exercisable during a period of 5 years
following the date of constitution of each AIF. the capital requirements should be
reduced.]

[...]
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HAVE ADOPTED THIS DIRECTIVE:

Chapter I

General provisions

[...]

Article 3

Definitions

For the purpose of this Directive, the following definitions shall apply:

[...]

(x) ‘Initial capital’ means the funds as referred to in points (a) and (b) of Article 57 of

Directive 2006/48/EC:

(v)  ‘Own funds’ means own funds as referred to in Title V. Chapter 2. Section 1 of

Directive 2006/48/EC:

[...]

Chapter 11

AUTHORISATION OF AIFM

[...]

Article 6

Conditions for granting the authorisation

[...]
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(a) the AIFM has sufficient initial capital in accordance with the requirements in
Article [14/6a]:

[...]

[...]

Chapter II1

Operating conditions for AIFM

[SECTION 01: GENERAL PRINCIPLES]

[Article 8a]

[Ongoing requirements]

[l The competent authorities of the AIFM home Member State shall require that the AIFM

which they have authorised complies with the provisions of this Directive on an ongoing

basis.

[The own funds of an AIFM shall not fall below the level specified in Article [6a/14]. If
they do. however, the competent authorities may. where the circumstances so justify. allow

such AIFM a limited period in which to rectify their situations or cease their activities.
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SECTION 1: CONDUCT OF BUSINESS

Article 9
General principles
1. Member States shall ensurerequire that AIFM may previde-theirmanagement servicesAlE

and market shares or units of AIF they manage within the Community only if they comply
with the provisions of this Directive-on-an-engeingbasis.

The AIFM shall:
[...]

[...]

[SECTION 2: CAPITAL REQUIREMENTS]

Article [6a/14]
Initial capital and own fundsengoing-capitel

1. Member States shall require that an AIFM shall-haves an initial capitaloewnfunds of at least
EUR 125 000, taking into account the following:-

(a) wWheren the value of the portfolios of AIF managed by the AIFM exceeds EUR 250 million,
the AIFM shaHmust be required to provide an additional amount of own funds;:-thatadditienal
amount-of-own-funds-shall-be which is equal to 0.02 % of the amount by which the value of the
portfolios of the AIFM exceeds EUR 250 million_but the required total of the initial capital and the

additional amount must not. however. exceed EUR 10 million:-
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ta—any-AlF pertfolies-managed by the AIFM, including AIF for which the AIFM has delegated

one or more functions in accordance with Article 18;

b)— but excludingany AIF portfolios that the AIFM is managing under delegation, shall be
deemed to be the portfolios of the AIFM:-

(¢) irrespective of the amount of those requirements. the own funds of the AIFM shall never be less

than the amount required under Article 21 of Directive 2006/49/EC of the European Parliament and

of the Council of 14 June 2006 on the capital adequacy of investment firms and credit institutions
(recast )2 .

2. Member States may authorise AIFM not to provide up to 50 % of the additional amount of own

funds referred to in point (a) of paragraph 1 if they benefit from a guarantee of the same amount

given by a credit institution or an insurance undertaking which has its registered office in a Member
State. or in a third country where it is subject to prudential rules considered by the competent
authorities as equivalent to those laid down in Community law.

[3. Paragraphs 1 and 2 shall not apply to AIFM managing solely AIF which:

(a) are not leveraged:

+
2 OJ L 177, 30.6.2006, p. 201.
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(b) have no redemption rights exercisable during a period of 5 years following the date

of constitution of each AIF: and

(c) which, according to their investment strategy and objectives. make investments and
divestments solely on a non-frequent basis.

Member States shall require that an AIFM which fulfils the conditions of the first subparagraph has
an initial capital of at least EUR [50 000/60 000].

4. This Article shall not apply to management companies authorised under Directive 2009/65/EC
which also manage AIF.

Chapter IX

Transitional and final provisions

[...]

Article 53
Amendment of Directive 2009/—65/EC"

Directive 2009/65X2X /EC shall be amended as follows:

[1. at the end of Article 7(1) the following paragraph shall be inserted:

‘For the purposes of point (a) of the first subparagraph, Member states may authorise a management

company which is also an AIFM within the meaning of Directive [...] of the European parliament

and of the council on Alternative Investment Fund Managers and amending Directives2004/39/EC
and 2009/65/EC. not to include in the calculation of the additional amount of own funds referred to
in point (i) of point (a) of the first subparagraph AIF that fulfil the criteria of the first subparagraph
of Article[6a/14](3) of Directive [...] managed by the management company.]

: OJIL,,p..
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[2. ]The following new Article 50a shall be inserted:

[...]

2009/0064 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Alternative Investment Fund Managers and amending Directives2004/39/EC-and
2009/=65/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 47(2)

thereof,

[...]

Whereas:

[...]

(13) Reliable and objective asset valuation is crucial for the protection of investor interests.
Different AIFM employ different methodologies and systems for valuing assets, depending

on the assets and markets in which they predominantly invest. It is appropriate to recognise

these differences but to, nevertheless, require the valuation-ofassetsto-be-undertakenby-an
entity-whichts-independent-of the-AIFM_to implement procedures ensuring the use of

appropriate valuation models which in turn would result in proper valuation of assets of the

AIF.

[...]
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HAVE ADOPTED THIS DIRECTIVE:

Chapter I

General provisions

[...]

Article 3

Definitions

1. For the purpose of this Directive, the following definitions shall apply:

SECTION 3: ORGANISATIONAL REQUIREMENTS

[...]

Article 16

Valuation

1. The AIFM shall ensure that, for each AIF that it manages, a-valuator-is-appeinted-whichis

--------- a ho A N\ /] O— a a he aNila a A ho A = aVa
V l vard Ol Ol v Y il

of the shares-andunits-of the AHEappropriate and consistent procedures for the proper

valuation of the assets and shares or units of AIF are established.
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la. The AIFM shall. where appropriate. ensure the functional independence of the valuation
function and the portfolio management function in view of the nature. scale and
complexity of each AIF that it manages.

1b. The walaatervaluation procedures used shall ensure that the assets;_and shares andor units

are valued at least once a year_or, andwhere relevant, each time shares or units of the AIF

are issued or redeemed if this is more frequent, unless the value of the assets held by the
AITF is stable enough that this more frequent valuation is unnecessary.

2. When an external valuator is usedAHEM-shall-ensure-that-the-valuater has-appropriate-and

the- A, Article 18 paragraph 1 (c) and (d) and paragraph 2 shall apply.

2a. Notwithstanding paragraph 2. when an external valuator is not used. the competent
authorities of the home Member State may require the AIFM to have its valuation
procedures and/or valuations verified by an external valuator or, where appropriate., an

auditor.

3. The rules applicable to the valuation of assets and the calculation of the net asset value per
share or unit-ershare of the AIF shall be laid down in the law of the country where the AIF
is domietledestablished or in the AIF rules or instruments of incorporation.

4. The Commission shall adopt implementing measures further specifying the criteria snder

concernin

the procedures for the proper valuation of the assets and shares or units of AIF.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with

scrutiny referred to in Article 49(3).
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Chapter VII

Specific rules in relation to third countries

[...]
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2009/0064 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Alternative Investment Fund Managers and amending Directives2004/39/C-and
2009/=65/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 47(2)

thereof,

[...]

Whereas:

[...]

(14) AIFM may delegate respenstbility-for the performance of its functions in accordance with
this Directive. AIFM should however not be able to delegate their functions to the extent
that they become a letter-box entity. AIFM should remain responsible for the proper
performance of their functions and compliance with the rules set out in this Directive. The

functions of an AIFM are listed in the Annex. All functions mav not be applicable for all

kinds of AIFM. For example. a closed-ended AIF does not redeem shares (or units).

[...]
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(20) It is appropriate to allow the AIFM to delegate administrative-tasks-the performance of its
functions to an entity established in a third country in accordance with this Directive. AIFM

should remain responsible for the proper performance of their functions and compliance

with the rules set out in this Directive provided that necessary safeguards are in place. [...]

HAVE ADOPTED THIS DIRECTIVE:

Chapter I

General provisions

[...]

Article 3

Definitions

1. For the purpose of this Directive, the following definitions shall apply:

[...]

(b) ‘manager of alternative investment funds-" or AIFM means any legal-ernataral person
who is responsible for the overall management of one or several AIF wheseregular
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2. For the purposes of point (b) of paragraph 1. the management of an AIF shall include the

functions, where relevant. referred to in the Annex.

SECTION 4: DELEGATION OF AIFM FUNCTIONS

Article 18

Delegation

1.

AIFM which intend to delegate to third parties the task of carrying out on their behalf one

or more of their own peﬁfeheﬂr—ﬂslﬁfnaﬂagemem functions must notify shall-request-prior
- the competent

authorities of the home Member State.

The following conditions have to be complied with:

(a) the third party must be creditworthy and the persons who effectively conduct the

business must be of sufficiently good repute and sufficiently experienced;

(b)  where the delegation concerns the portfolio management or the risk management, the

mandate third-party must alse be given only to undertakings which are authorised or
registered for the purpose of asset management and subject to prudential supervision

¢) _where the delegation concerns the portfolio management or the risk management and

is given to a third-country undertaking. co-operation between the competent

authorities of the home Member State and the supervisorv authority of the

undertaking shall be ensured. for example through an appropriate co-operation
agreement between the authorities concerned:

(de) the delegation shall not prevent the effectiveness of supervision of the AIFM, and, in
particular, it must not prevent the AIFM from acting, or the AIF from being

managed, in the best interests of its investors;
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(ed) the AIFM must demonstrate that the third party is qualified and capable of
undertaking the functions in question, that it was selected with due care and that the
AIFM is in a position to monitor effectively at any time the delegated activity, to
give at any time further instructions to the third party and to withdraw the delegation

with immediate effect when this is in the interest of investors.

No delegation of portfolio management shall be given to the depositary. Nor shall any
delegation be given rthe-valuater-or to any ether undertaking whose interests may conflict
with those of the AIF ertts-investers.

The AIFM shall review the services provided by each third party on an ongoing basis.

2. The liability of the AIFM shall not be affected by delegation by the AIFM of any functions
to third parties. The AIFM shall not delegate its functions to the extent that it becomes a
letter-box entity. H-ne-caseshatthe- AN S Habihin-beatfected-byvthe Factthatthe-A M
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Chapter VII

Specific rules in relation to third countries
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ANNEX

Functions included in the management of an AIF. where relevant:

- Investment management.

a ortfolio management:

b) risk management;

— Administration:

(a) legal and fund management accounting services:

(b) _ customer inquiries:

C valuation and pricing (including tax returns):

(d) regulatory compliance monitoring;

(e) maintenance of unit-/shareholder register:

() distribution of income:
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(g) unit/shares issues and redemptions;

(h) contract settlements (including certificate dispatch):

(1) record keeping.

Marketing.
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2009/0064 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Alternative Investment Fund Managers and amending Directives2004/39/C-and
2009/=65/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 47(2)

thereof,

[...]

Whereas:

[...]
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(15)

Given that an AIFM may employinghighlevels-efleverage, at the level of the AIF.-in-their
nvestment-strategies may, under certain conditions, contribute to the build up of systemic

risk or disorderly markets, special requirements should be imposed on AIFM employing
leverage usingcertain-techniques-giving rise-to-partienlarrisks. The information needed to
detect, monitor and respond to those risks has not been collected in a consistent way
throughout the Community, and shared across Member States so as to identify potential

sources of risk to the stability of financial markets in the Community. To remedy this

situation, special requirements should apply to AIFM, which employ eensistenthy-use-high

levels-ofleverage at the level of the AIF as part of the #-their investment strategy strategies.
Such Fhese AIFM should be obliged to disclose information regarding the their use and

sources of leverage in their AIF. Fhatinformation Information gathered by competent
authorities should be aggregated and shared with other authorities in the Community, so as
to facilitate a collective analysis of the impact of the leverage of these AIF managed by
AIFM on the financial system in the Community, as well as a common response. If an

individual AIFM. or an individual AIF managed by an AIFM could potentially constitute an

important source of counterparty risk to a credit institution or other svstemically relevant

institutions in other Member States. such information should also be shared with the relevant

authorities.
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(16)

[..

]

27

[..

]

stability-and-efficient funetioning-of finanetalmarkets: It is considered necessary to allow
the competent authorities Commission to impose limits on the level of leverage that AIFM

could employ in AIF where the stability and integrity of the financial system may be

threatened. usein-particular-in-those-cases-where AIEM-employ-high-levels-of leverage
systematie-basis: These The limits to-the-maximum-ameunt-efleverage should take into

account aspects related to the source of leverage and the strategies employed by the AIFM,

as well as the market conditions in which the AIF operates. They should also take into

account the essentially dynamic nature of the management of leverage by most AIFM using

a-highJevel-of leverage in their AIF and possible pro-cyclical effects. fathisrespeet-the

In particular the Commission should be empowered to adopt the measures necessary for the
implementation of this Directive. [...] Those measures should be Fhey-are-designed to
specify the disclosure requirements imposed on AIFM as regards leverage and the frequency

and format of reporting to competent authorities and of disclosure to investors. The

measures should also specify the principles competent authorities should use when
considering implementation of limits on leverage. Fhey-are-designed-to-setting Hmitsto-the
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HAVE ADOPTED THIS DIRECTIVE:

Chapter I

General provisions

[...]

Article 3

Definitions
For the purpose of this Directive, the following definitions shall apply:

[...]

Q) 'Leverage' means any method by which the AIFM increases the exposure of an AIF it
manages, as part of the investment strategy. to-a-partietlarvestment whether through
borrowing of cash or securities, or leverage embedded in derivative positions or by any other

means, considered in all cases on a netted basis;

[...]
Chapter IV

Transparency requirements
[...]

Article 20

Disclosure to investors

l. AIFM shall make available to ensure-that AIF investors reeetve the following information

before they invest in the AIF, as well as any changes thereof:
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(a) adescription of the investment strategy and objectives of the AIF, all the assets
which the AIF can invest in and of the techniques it may employ and of all
associated risks, any applicable investment restrictions, the circumstances in which
the AIF may use leverage, the types and sources of leverage permitted and the

associated risks and of any restrictions to the use of leverage;

[...]

3. AIFM managing one or more AIF employing leverage on a systematic basis shall for each
such AIF:

(a) disclose. where relevant, the maximum level of leverage which the AIFM may
employ on behalf of the AIF as well as any right of the re-use of collateral or any
guarantee granted under the leveraging arrangement:

(b) disclose the total amount of leverage emploved by that AIF in the preceding

quarter.

43. The Commission shall adopt implementing measures further specifying the disclosure
obligations of AIFM and the frequency of the disclosure referred to in paragraphg 2_and
3.These measures shall be adapted to the type of AIFM to which they apply.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with

scrutiny referred to in Article 49(3).

Article 21

Reporting obligations to competent authorities

[...]
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4. AIFM managing one or more AIF employing leverage on a systematic basis shall. on
request, make available to the competent authorities of its home Member State,
information about the overall level of leverage employed by each AIF it manages. and a
break-down between leverage arising from borrowing of cash or securities and leverage

embedded in financial derivatives.

5. Where necessary for the effective monitoring of systemic risk. the competent authority of

the home Member State may require information in addition to that described in this
article, in particular as regards the netting arrangements.

64. The Commission shall adopt implementing measures further specifying the reporting

obligations referred to in paragraphs 1, 2, 3 and 43 and their frequency.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with

scrutiny referred to in Article 49(3).

Chapter V
Obligations regarding AIFM managing specific types of AIF

[SECTION 1: OBLIGATIONS FOR AIFM MANAGING LEVERAGED AIF]
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Article 25

Use of information by competent authorities, supervisory cooperation and limits to leverage

Member States shall ensure that the competent authorities of the home Member State use
the information to be gathered reperted under Article 21 24 for the purposes of identifying
the extent to which the use of leverage contributes to the build-up of systemic risk in the

financial system or risks of disorderly markets

Home Member States shall ensure that all information gathered reeetved under Article 21
24, aggregated in respect of all AIFM that it supervises, is are made available to other
competent authorities through the procedure set out in Article 46 on supervisory co-
operation. It shall, without delay, also provide information through this mechanism, and
bilaterally to other Member States directly concerned, if an AIFM under its responsibility,
or AIF managed by this AIFM could potentially constitute an important source of
counterparty risk to a credit institution or other systemically relevant institution in other

Member States.
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34. When it is deemed necessary In-exeeptional-eireumstances-and-when-thisisrequired-in

order to ensure the stability and integrity of the financial system, the competent authorities
of the home Member State may impose additional limits to the level of leverage that an
AIFM can employ_or other restrictions on the management of the AIF with respect to the
AIF under its management. Measures taken by the competent authorities of the home
Member States shall have a temporary nature-and-should-comply-with-the-provistons

I by the C o Y

4. The Commission shall adopt implementing measures setting out principles clarifying the
circumstances in which competent authorities would exercise the provisions in the third
paragraph. taking into account different strategies of AIF. different market conditions in
which AIF operate and possible pro-cyclical effects following from exercising the
provisions.

Those measures. designed to amend non-essential elements of this Directive by

supplementing it. shall be adopted in accordance with the regulatory procedure with
scrutiny referred to in Article 49(3).

[...]
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2009/0064 (COD)

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Alternative Investment Fund Managers and amending Directives2004/39/C-and
2009/=65/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 47(2)

thereof,

[...]

Whereas:

[...]
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(17)

27

[...]

It is necessary to ensure that an AIFM provides al-companies over which it can exercise a
controlling er-deminant-influence with the information necessary for the company to assess

how this controlling influence in the short to medium term impacts the company’s economie

and-seetal-situation. When AIFM are managing AIF which are in a position to exercise
controlling influence in an issuer whose shares are admitted to trading on a regulated
market. information shall be disclosed according to Directive 2004/25/EC of the European
Parliament and of the Council of 21 April 2004 on takeover bids' and Directive
2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
harmonisation of transparency requirements in relation to information about issuers whose

securities are admitted to trading on a regulated market and amending Directive
2001/34/EC?, To this end, particular requirements should apply to AIFM managing AIF

which are in a position to exercise controlling influence over a hsted-ernon-listed company;

to ensure transparency regarding the controlled company, enhanced reporting requirements
should apply. The annual reports of the relevant AIF should be supplemented with

information that is specific to the type of investment and the controlled company.

"OJ L 142, 30.4.2004, p. 12.
> 0J L 390, 31.12.2004, p. 38.
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HAVE ADOPTED THIS DIRECTIVE:

Chapter I

General provisions

[...]

Article 3

Definitions
For the purpose of this Directive, the following definitions shall apply:

[...]

(n) ‘Non-listed company’ means any company domiciled in the Community whose
shares are not admitted to trading on a regulated market within the meaning of

Article 4(1), point 14, of Directive 2004/39/EC:

[...]

Chapter V
Obligations regarding AIFM managing specific types of AIF

SECTION 1: OBLIGATIONS FOR AIFM MANAGING LEVERAGED AIF

[...]
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SECTION 2: OBLIGATIONS FOR AIFM MANAGING AIF WHICH ACQUIRE CONTROLLING

INFLUENCE IN NON-LISTED COMPANIES

Article 26
Scope
1. This section shall apply to the following:

(a) AIFM managing one or more AIF which either individually or in aggregation

acquires 30-%-or-more-of the-voting rights-efanissuer-oercontrolling influence of a
non-listed company-demietled-n-the-Community-as-apprepriate;

(b) AIFM having concluded an agreement with one or more other AIFM which would

allow the AIF managed by these AIFM to acquire 30-%-ormere-of the-votingrights
ofthe-tssuer-or_controlling influence in the non-listed company;-as-apprepriate.

For the purpose of this section. more than 50 % of the voting rights of a non-listed
company shall constitute controlling influence.

2. This section shall not apply where the-issaer-or-the non-listed companyies concerned are

small and medium enterprises,

For the purposes of this section, small and medium enterprises shall mean companies that
which. according to their last annual or consolidated accounts. meet at least two of the
following three criteria:

(a)an average number of employees in the Community during the financial year of
lessfewer than [250] personss;

(b)a total balance sheet not exceeding EUR [43] million: have
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(c)an annual net turnover not exceeding EUR [50] million-eure-and/oran———annual
bal | ine 43 mill '

Article 27

Notification of the acquisition of controlling influence in non-listed companies

1. Member States shall easuarerequire that when an AIFM is in a position to exercise 30-%-of

more-of the-veting rights-efcontrolling influence in a non-listed company, saehthe AIFM
notifies the non-listed company and all-ether-share-holders, the identities and addresses of

which are available to the AIFM or can be made available by the non-listed companv or a

register to which the AIFM has or can get access. the information specifiedprevided in
paragraph 2.

This notification shall be made, as soon as possible, but not later than [four/ten]

tradingworking days the first of which being the day on which the AIFM has reached the
position of being able to exercise 30-%-efthe-votingrightscontrolling influence.

2. The notification required under paragraph 1 shall contain at least the following

information:
(a) the resulting situation in terms of voting rights;

(b) the conditions under which the-30%-thresheldcontrolling influence has been reached,

including information about the identity of the different shareholders involved, any

natural person or legal entity entitled to exercise voting rights on their behalf and, if

applicable. the chain of undertakings through which voting rights are effectively
held;

(c) the date on which the-thresheldcontrolling influence was reached-er-exeeeded.
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Article 28

Disclosure in case of acquisition of controlling influence in isswers-er-non-listed companies

1. Inadditiento-Artiele 27-Member States shall ensurerequire that where an_ AIFM manages
an AIFM that acquires 30-%-or-mere-of the-voting rights-efcontrolling influence in an

isster-or-a non-listed company, thate AIFM makes the information set out in the second
and-third-subparagraphs available to the-tssuer;-the non-listed company, itstheirrespeetive

shareholders and representatives of employees or, where there are no such representatives,

to the employees themselves.

With-regard-to-non-tisted-compantes; tThe AIFM shall make available the following to the

nen-listed-company concerned, its shareholders and representatives of employees:

(d) the identity of the AIFM which either individually or in agreement with other AIFM
have reached the 30-%thresheldcontrolling influence;

(¢} the development plan for the non-listed company:

(f) the policy for preventing and managing conflicts of interests, in particular between

the AIFM and the non-listed company;

! OJ L 142, 30.4.2004, p.12.
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Article 29

Specific provisions regarding the annual report of AIF exercising controlling influence in isswers-o#

non-listed companies

1. Member States shall easuarerequire that an AIFM includes in the annual report provided for

in Article 19 for each AIF thattheyit manages that exercises controlling influence in one or

more non-listed company, the additional information specifiedprevided in paragraph 2 of
this Article.

2. The AIF annual report shall include the following additional information for each issuer

and-non--listed company-in-which-the A has-invested:
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(a) withregardte-the operational and financial developments, in particular a
presentation of revenues and earnings, capital structure and a description of. and key
factors relating to. the nature of the company’s operations and its principal activities,
stating the main categories of products sold and/or services performed. and an
indication of any significant new products and/or services that have been introduced
and. to the extent the development of new products or services has been publicly

disclosed. the status of development-by-business-segment;statement-on-the-progress

2
Ry

employees at the end of the period covered by the report (and changes in such
numbers. if material).

1
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