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I. INTRODUCTION

On 25 June 2002, the Commission submitted to the Council its Report on controls on cross-

border cash movements together with a proposal for a Regulation of the European Parliament 

and the Council on the prevention of money laundering by means of customs cooperation, 

based on Article 135 of the Treaty.1

The European Parliament delivered its Opinion at first reading on 15 May 20032, adopting 

23 amendments to the proposal.

The Commission presented to the Council on 3 July 2003 an amended proposal on the above 

subject.3

On....................2005, the Council adopted its common position in accordance with 

Article 251(2) of the Treaty.

II. OBJECTIVE

The proposal aims to introduce an obligation for natural persons to declare cash movements 

above a specific threshold at the EU's external borders. In addition, the proposal aims at 

enhancing border controls of cash movements and at improving exchanges of information 

between the relevant authorities.

  
1 doc. 10404/02 UD 50 EF 52 ECOFIN 237 CRIMORG 50 CODEC 823 

- COM(2002) 328 final
2 doc. 8975/03 CODEC 592 JUR 202 UD 40 EF 20 ECOFIN 119 CRIMORG 37
3 doc. 11151/03 UD 67 EF 35 ECOFIN 203 CRIMORG 51 CODEC 948
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III. ANALYSIS OF THE COMMON POSITION

1. General

The Council's common position, in accordance with the Commission proposal, aims to 

introduce harmonized border controls of cash movements, thereby supplementing 

Directive 91/308/EEC4 and ensuring the proper functioning of the internal market 

through the elimination of the current disparities in national legislation. 

2. Position of the Council in detail

The Council took the following positions on the amendments adopted by the European 

Parliament:

a) Legal basis

In line with the Opinion of the European Parliament (amendment 2) the Council 

added Article 95 as a legal basis to the proposal. The Council considered that the 

main feature of the draft Regulation should not be the prevention of money 

laundering (for which a different legal basis would be required) but the 

introduction of harmonized border controls for cash movements, for which 

Article 95 of the Treaty, governing the approximation of laws, regulations and 

administrative provisions of the Member States in connection with the functioning 

of the internal market, constitutes the appropriate legal basis. 

  
4 Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial 

system for the purpose of money laundering.
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b) Transformation into a Directive

The Council could not accept the EP amendments linked to the transformation of 

the proposal into a Directive (amendments 1, 8, 9, 18, 20, 21, 22, 23), considering

that a sufficient degree of harmonization in a relatively short period of time can 

only be achieved by means of a Regulation, which is generally applicable, binding 

in its entirety and directly applicable in all Member States.

c) Obligatory Declaration

In its common position, the Council supported the Commission's proposal for a 

system of obligatory declaration. The Council did not favour the idea of allowing

Member States to choose between a declaration or a disclosure system as 

suggested by the European Parliament (amendments 2, 3, 4, 5, 6, 7, 8, 12, 14, 18, 

19). Such a choice between two systems would be contrary to the uniform 

Community-wide application of the measures proposed. However, the Council 

introduced a degree of flexibility by leaving the choice to Member States to 

introduce an obligation for written, oral or electronic declarations. Consequently, 

the Council agreed to delete the declaration form contained in the Annex to the 

proposal and to insert a provision on the information to be provided by the 

written, oral or electronic declarations (see also below point 3.b)).

d) Threshold for declaration

The Council opted for a threshold of EUR 10 000 which is lower than the 

thresholds foreseen in the Commission proposal and in the European Parliament's 

Opinion (amendments 3, 7). The lower threshold reflects the fact that many 

Member States' legislation currently foresees considerably lower thresholds and 

that the level initially proposed (EUR 15 000) would result in a severe decrease in

the intensity of controls in those Member States. 
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The lower threshold also sends a clear signal at international level of the Council's 

willingness to adopt measures to monitor cash movements by introducing a strict 

and uniform limit throughout the Community, which is easy to implement and 

clearly recognizable by travellers entering or leaving the Community.

e) Powers of the competent authorities

Concerning the powers of the competent authorities, the Council agreed with the 

European Parliament (amendments 10 and 17) that this provision should be placed 

in a different context and therefore moved it to the Article immediately following 

the provision on the obligation to declare. As to the content of this provision, the 

Council considered that the empowerment of national authorities should be done 

in accordance with the conditions laid down under national legislation. In 

addition, national authorities should also be empowered to control the means of 

transport in order to check compliance with the obligation to declare. However, 

the Council did not maintain the maximum time period of three days for the 

detention of cash as foreseen in the proposal and supported in amendment 11,

considering that such a limitation in time would not allow the necessary flexibility 

for authorities to carry out controls and subsequent investigations in order to 

determine whether a penal procedure needed to be opened in a specific case.

f) Definition of "cash"

The Financial Action Task Force on Money Laundering (FATF) adopted, on 

22 October 2004, its Special Recommendation IX on cash couriers. This 

Recommendation, agreed at international level, contains a definition of "cash",

which the Council inserted in the present draft Regulation in order to guarantee 

the widest possible coherence of rules at Community and international levels. As

requested in amendment 13, the text extends the definition of cash to cover a 

wider range of cheques than initially proposed.
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g) Exchange of information

The Council clarified and restructured the provisions on exchange of information

between authorities (amendment 15):

- Firstly, it is clarified that the information obtained by declarations or 

controls shall be recorded and processed by the competent authorities of a

Member State and, within that same Member State, be made available to the 

Financial Intelligence Unit (FIU), the latter point being also explicitly 

included in the FATF Special Recommendation IX. In the case of persons 

entering or leaving the Community with less than EUR 10 000 but where 

there are indications of illegal activities, certain information on this person 

may also be recorded and processed by the competent authorities within one 

Member State and be made available to that Member State's FIU.

- Secondly, information obtained by declarations or controls may be 

exchanged between Member States. For this exchange of information 

between Member States, Council Regulation (EC) No 515/97 of 

13 March 1997 on mutual assistance between the administrative authorities 

of the Member States and cooperation between the latter and the 

Commission to ensure the correct application of the law on customs and 

agricultural matters applies mutatis mutandis.

- Finally, information may be exchanged with third countries, in the 

framework of a mutual administrative assistance agreement. However, the 

communication of information is subject to the consent of the authority that 

collected the information initially and to personal data protection provisions.

The Commission should be notified of such exchanges of information where 

particularly relevant to the implementation of the Regulation.
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h) Joint database

The Council did not accept the idea of forwarding the information obtained to a 

database jointly administered by the Member States and held by the European 

Police Office (Europol) (amendment 16). The Council considered that such a 

provision would not be covered by the legal basis of the draft Regulation.

i) Report by the Commission

In its common position, the Council accepted the idea reflected in amendment 22

and introduced a provision requiring the Commission to submit a report to the 

European Parliament and the Council four years after the entry into force of the 

Regulation.

3. New elements introduced by the Council

In addition to the items on which the European Parliament has delivered its Opinion and 

on which the Council common position is reflected above, the Council inserted the 

following new elements into the proposal:

a) Scope of the Regulation

Intra-Community controls of cash may be maintained where these measures are in 

conformity with the Treaty.

In addition, the Council adapted the geographical coverage of the Regulation 

considering that, for the sake of transparency for travellers and in order to 

facilitate the application of the Regulation by the competent authorities, the 

control of cash movements should be carried out when a natural person is entering 

or leaving the Community territory. This solution would also ensure a parallel 

geographical application of Directive 91/308/EEC and the present draft 

Regulation.
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b) Declaration form

The uniform declaration form proposed by the Commission was not accepted by 

the Council. Instead, the Council preferred to specify the data to be provided in 

the declaration. This intends to limit the administrative burden for the competent 

authorities to the strict minimum when collecting the information from travellers 

whilst ensuring that a minimum of information on cash movements is collected

and, subsequently, is available for exchange with other authorities.

c) Copy of a written declaration

In the case of a written declaration by the declarant, the Council inserted a 

provision ensuring that the declarant shall be entitled to receive an endorsed copy 

of the declaration upon request.

d) Penalties

The Council simplified the provision on penalties aligning it with similar 

provisions in comparable legal acts5. Member States should therefore introduce 

penalties of an effective, dissuasive and proportionate nature for infringements of

the obligation to declare cash movements when crossing the external Community 

borders. The Council accepted amendment 19 concerning the extension of the 

time limit for notification of the applicable penalties to the Commission. It set a 

period of 18 months after the entry into force of the Regulation.

  
5 Cf. e.g. Art 18 of Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning 

customs action against goods suspected of infringing certain intellectual property rights and 
the measures to be taken against goods found to have infringed such rights.
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IV. CONCLUSION

The objective of the proposed Regulation to introduce harmonized border controls of cash 

movements and to strengthen cooperation between competent authorities is supported by the 

Council's common position. As there is a risk that the application of tightened controls in the 

financial sector following the adoption of Directive 91/308/EEC will lead to an increase in 

cash movements for illicit purposes, the Community underlines its commitment to combating 

the problem of illegal cash movements through the introduction of an obligation for natural 

persons to declare cash movements above a threshold of EUR 10 000 at the Community 

borders, whilst avoiding possible negative effects on the functioning of the internal market by 

applying these measures, by way of a Regulation, in a harmonized way throughout the 

Community. 


